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ISSUES PRESENTED FOR PrVIFW 


Did the coxirt below exceed the mamdate of 
this Court and violate the law of the case 
by making findings with respect to the 
intention of the appellant including in¬ 
tentions formed subsequent to his having 
left India? 

2. Was the evidence sufficient to support the 

finding appellant left India for the purpose 
of avoiding prosecution? 

3. Was the Government of India obliged to prove 

the appellant's intent beyond a reasonable 
doubt? 

4. Did the Court below violate appellant's con¬ 

stitutional rights by denying his application 
for a stay to permit discovery and by per¬ 
mitting the introduction of depositions 
properly authenticated for use in extra¬ 
dition proceedings? 

5. In a proceeding where the statute of limitations 
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was a critical element, did the court below 
commit irrevocable prejudice by a delay of 
fourteen months in deciding an application for 
a writ of heaeas corpus? 


6. Was the evidence of the alleged crime presented 

, by the Government of India sufficient to 

establish probeible cause with respect to all of the 
essential allegations? 

7. Was there sufficient evidence to establish that 

extradition is being sought to try appellent 
in a crime or offense of a political character? 

8. Is the statute of limitations a bar to appellant's 

extradition for all of the offenses set forth 
in the first two (2) charge sheets or to any 
cf the acts alleged in the third charge sheet? 

I 


-2- 


STATEMEirr OF THE CASE 

This international extradition proceeding is once 
again before this Court after having been remanded for 
findings of fact on the issue of appellant's intent in 
leaving India on July 26, 1966. On remand the 
Magistrate held adversely to appellant on this issue (A79). 
The District Court denied appellant's petition for a writ 
of habeas corpus and affirmed the decision of the 
Magistrate (A94). 

Extradition of the appellant is being sought by 
the Government of India for the embezzlement of certain 
funds which had been administered by him. These acts of 
embezzlement resulted in three charge sheets being issued 
in New Delhi, India charging respondent with offenses 
punishable \ander Section 409 of the Indian Penal Code . The 
first charge sheet (A228) encompasses the period May 26, 
1959 to and including April 7, 1960; the second charge 
sheet (A232) encompasses the period June 29, 1960 to and 
including May 16, 1961; and the third charge sheet (A152) 
encompasses the oeriod July 14, 1961 to and including 
September 27, 1961. Three separate charge sheets were 
hemded down so as to comply with the provisions of the 
Indian Code of Criminal Procedure {A153). 
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At the initial hearing, the Magistrate in his 
opinion (A20) made the following findings; 

1. Between February 1959 and September 1961 
"virtually all the fund of over $400,000 was disbursed (A24). 

2. Appellant was personally responsible for the 
administration, distribution and ultimate auditing, of 
the Fund. 

3. No formal audit of the Naval Prize Fund 
account was ever made. 

4. Many of the books and records of the Fund 
had been destroyed prior to 1966, preventing an audit. 

5. Appellant had withdrawn the bulk of the 
account in cash. 

6. Large sums of cash were deposited to several 
personal accounts of the appellant and cash was used by 
him to pay stock and commodity brokers. 

7. A number of claimants were paid by money 
orders which were purchased by cash. 

8. That appellant during the period in question 
had lost heavily in the stock market euid in commodities, and 

9. Appellant had personally ordered the destruction 
of the records of the Fund. 

Additional evidence indicated that of the approximately 
15,000 individuals entitled to share in the Fund, only approxi¬ 
mately 1,959 checks were issued in amounts ranging from Rs. 100-300. 
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others were paid through the issuemce of postal money orders 
purchased for cash in bulk amounts (Prior record. Exhibit 15). 
The evidence also showed that many money orders eind checks 
had been returned undelivered and that the registry of those 
undelivered monies, which had been maintained 'ere aunong 
those records destroyed by the appellant (A2J4). 

The Magistrate found that the evidence had been properly 
certified and was admissible pursuant to the extradition 
statute (A27). Upon such evidence, the Magistrate found that 
there was probable cause for extraditing appellamt to India 
for trial. 

Upon review of the Magistrate's decision and findings, 
the District Court (A41) found that there was sufficient 
evidence to show probaJc'le cause. 

After this Court remanded the appellemt moved to stay 
the taking of further evidence or in the alternative, for dis¬ 
covery. This application was denied by the District Court (A71). 
No appeal from this denial was taken by appellant. 

The evidence developed at the initial hearing and on 
the remanded proceeding with respect to the issue of intent 
established that: 

1. On November 10, 1965, Admiral Nair, Chief of 
Naval Personnel, concluded that no accounts existed with 
respect to the Naval Prize Fund and submitted a written report 
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to the Chief of Naval Staff to the effect that Jhirad had 
advised him that the records had been destroyed and that there 
were no accounts kept with respect to the Fund (A194, A197). 

2. Thereafter, a confidential memorandum was submitted 
to the Ministry of Defense requesting that the matter be turned 
over for such investigation to the SPE (A199). 

3. On February 19, 1966, the Central Bureau of In¬ 
vestigation was requested to commence an investigation con¬ 
cerning allegations that there had been mismanagement, and 
possibly embezzlement, from the Naval Prize Fund (A86, A96). 

4. Efforts were made to determine the whereabouts 

of any relevant records and a search of the office of the Naval 
Law Directorate was conducted. In addition, inquiries were 
made of the staff. The appellant in a conversation with a 
Naval officer (A200) was informed that the records in question 
were needed in conjunction with the investigation conducted by 
the SPE. 

5. On May 26, 1966, a subpoena duces tucem was issued 
to the Central bc-nk of India (A182) where the Naval Prize 
Fund account was maintained and where appellant maintained a 
personal account (A96). 

6. An employee of the bank testified as to the re¬ 
ceipt of said subpoena and to a conversation with the accused 
in June of 1966 wherein the witness made known to Jhirad that 
such a sxabpoena had been received (A180) . 






7. The case was officially registered with the 
Central Bureau of Investigation on July 2 , 1966 (A87). 

8. On five separate occasions either appelleuit 


or his wife disposed of various law books and other items 
of personal property. These tremsactions took place from 
June 28, 1966 to July 16, 1966 (A183-A193). 

9. On July 26,1966 appellant left India. 

The District Court was of the opinion that the record 
would sustain a finding that the "intent to flee" to avoid 
prosecution was formed even prior to the time Jhirad left 
India (A98). 

Pursuant to Article 6 of the Treaty (A107) the 

appellant has also attempted to create as an issue that his 

extradition is politically motivated.The Magistrate, however, 

found that his evidence was insufficient "to establish that 

prosecution and extradition are politically motivated" (A39). 

The District Court concluded that the Magistrate was correct 

in holding that appelleint had failed to prove this contention. 

On this issue, the District Court reviewed the Magistrate's 

findings in his opinion as follows {A50-A51): 

"The only evidence offered by petitioner in 
support of his argument was that Jhirad was 
an outspoken advocate of the State of Israel, 
in a country firmly committed to the Arab 
block, that certain Government officials had 
warned him adaout his activities; and that he 
was supposedly under surveillance by some 
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Government agencies. However, this along is 
not enough to demonstrate that this request 
for extradition is motiviated by India's ani¬ 
mosity to Jhirad's pro-Israel sentiments. 
Petitioner has shown no evidence regarding 
the circumstances of this investigation of 
Jhirad or his indictment in India, which 
shows political motivations. Indeed, as the 
Magistrate pointed out in his opinion, negating 
the inference of strong animosity toward 
Jhirad is the fact that at the very time he 
was allegedly chastised and under surveillance 
for his pro-Israel feelings, he held the 
highest civilian office in the Indian Navy; 
he was allowed to attend several World 
Jewish Conferences (in fact that was his 
destination on his final departure from India); 
and he was bestowed with the honor of desig¬ 
nation as Senior Advocate by the Indian Bar 
Association. Petitioner has failed to prove 
that political motivation lurks behind this 
dememd for extradition. Thus, it is clear that 
Article Six does not prohibit the extradition 
of Jhirad for his alleged offenses." 


POINT I 


THE DISTRICT COURT DID NOT 
EXCEED THE MANDATE OF THE 
COURT OF APPEALS_ 


The Magistrate did not exceed the mandate of this 
Court which was to "make findings on the issue of intent". 

The case was rememded to the District Court for 
further proceedings consistent with the requirements of 
the treaty and the extradition statute. 18 U.S.C. §3184. 

While the entire opinion of the Magistrate (A79) 
must be read in its entirety, appellant's brief conveniently 
quotes portions of the Magistrate's conclusions out of 
context while ignoring his underlying findings. The brief 
(p. 14) thus quotes a portion thereof and states that "He 
found that, after Jhirad had been abroad for several months, 
he 'decided not to return to India, since he feared being 
prosecuted'" (A93). What the Magistrate did say was that 
"while away" he made this decision out of fear of prosecu¬ 
tion. As a basis for this conclusion, hcwever, it was found 
(A90) "that he was aware of the investigation, was concerned 
about it, and considered the possibility that he would not 
return to India even before he left for Brussels." [Emphasis 
added.] It was only Lhe final decision that was deferred, 
the general intent to remain permanently away being formulated 
prior to leaving. 


The District Court in review {A94) concluded that 
the Magistrate's findings were supported by the evidence 
and himself found that the Magistrate's finding as to whan 
♦■he final decision was made constituted "a solidified intent 
to flee to avoid prosecution" (AlOO). 

In Donnell v. United States , 229 F. 2d 560, 565 (5th 

Cir. 1956) the Court held that: 

"...in determining whether a person charged 
with crime will be denied the right to be 
protected by the statute of limitations, the 
purpose and intent of his absence is an im¬ 
portant matter to be inquired into under the 
plain words of the statute and the decisions 
discussed." 

If, as expressed in the Donnell case, id. at 562 

"the general intention of th». appellant in 
leaving the jurisdiction is material and is 
an indispensable aspect in considering whether 
he was, while outside the jurisdiction, a 
fugitive from justic®!. 

then the Magistrate's findings fully satisfied the intent and 
purpose of this Court in remanding. 

Other issues raised by appellant in his Point I 
as to procedure, discovery and the proper standard of proof 
are discussed at Points in and IV, infra. 
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POINT II 


THERE WAS SUFFICIENT EVIDENCE TO 
SUPPORT THE FINDING THAT APPELLANT 
INTENDED TO LEAVE INDIA FOR THE 
PURPOSE OF FLEEING FROM PROSECUTION 

On the remanded hearing. Magistrate Goettel, in em 
exhaustive review of the evidence, emalyzed the ciironology of 
events beginning with the commencement of am investigation by 
the Central Bureau of Investigation on February 19, 1966 and 
concluding with the movement of the appellant to Geneva, 
Switzerland on August 10, 1966 (A86-A87). 

That evidence which was newly introduced by the Govern¬ 
ment of India on the remanded hearing was found by the Magistrate 
to have been properly authenticated pursuant to the provisions 
of 18 U.S.C. Sec. 3190 (A84-A86). 

Appellant argues that the findings of the Magistrate 
must be set aside as being "clearly erroneous, and relies 
principally on the argumentative portion of the opinion wholly 
ignoring the findings made on the basis of the evidence." The 
Magistrate in concluding that appellant made his final decision 
not to return to India in the middle of September 1966 perhaps 
went beyond what was required of him. Such a finding, however, 
in no way detracts from his finding on intent as supported by 
the substemtial weight of the evidence. A careful reading of 
this opinion (A79) discloses that the Magistrate found that 
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appellzmt was "aware of the pending investigation, was con¬ 
cerned about it, and considered the possibility that he would 
not return to India even before he left for Brussels"(A90)y 
that the trip to Brussels was "an opportune time for appellant 
to leave India without creating any undue suspicion, to re¬ 
appraise his situation when out of India without immediately 
corjwniting himself to a course of action, and to defer making 
a decision on returning to India until necessary(A90-A91) 
Finally, the Magistrate concludes that "while away, he decided 
not to return to India, since he feared being prosecuted"(A93). 
Since the determination to be made was whether or not the 
applicant was fleeing from juscice, the fact that he knew of 
an impending prosecution, that he furred such prosecution if he 
remained in India, and his departure from his native country 
with that knowledge, never to return, is sufficient to toll the 
statute of limitations. 

That appellant had amother reason for leaving India is 

relevamt only in that it provided a convenient cover so as not 

to arouse suspicion. It is only significamt that he did not 

return because of fear of prosecution after having left with 

the knowledge that he was in jeopardy. This Court in its prior 

opinion (A62) clearly enunciated the stamdard to be applied: 

"It does not appear to us to be unreasonadale 
to provide for tolling of the statute of 
limitations when a person leaves the place 
of alleged offense to avoid prosecution 
of arrest and for not tolling the statute 
when a person without such purpose of escaping 
punishment merely moves openly to another 
place of residence." 
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In Donnell v. U.S ., 229 F. 2d 560, 562 (5th Cir. 1956) 
it was stated that: 

"Nevertheless, it was clearly recognized that 
the general intention of the defendemt in 
leaving the jurisdiction is material and is an 
indispensable aspect in considering whether he 
was, while outside the jurisdiction, a fugitive 
from justice." 

The District Court sitting in review determined that 
the evidence was sufficient to support the Magistrate's con¬ 
clusions and independently concluded that the appellant is 
extrad:*table with the following comment: 

"Had I been the trier of the facts, I would 
perhaps have determined that the "intent to 
flee" to avoid prosecution was formed even 
prior to the time appellamt left India. There 
is substantial evidence in the record to in¬ 
dicate that appellant knew that he was under 
investigation prior to that date" (A98). 

"I have concluded, therefore, that Magistrate 
Goettel would be well within the evidence had 
he concluded that Jhirad had formed the neces¬ 
sary intent to flee prosecution at the time 
ho left India on July 26,1966. But it is not 
my province to try the matter de noyo T it is 
sufficient for me to determine whether the con¬ 
clusions of the Magistrate are supported by 
the evidence. In this it must be said that it 
is clear that the Magistrate was most fair"(Al00). 

Returning to the Magistrate's specific findings, it 

is clear that having found that appellzmt left India undfx 

the circumstzmces of being the object of an investigation of 

which he was aware, the Magistrate felt compelled to make a 

determination from the evidence as to the exact workings 

of the appellant's mind. In so doing, a finding was made 



D 


as to appellant's intentions formulated subsequent to his 
departure, although the findings as to his intention in 
\©aving were alone sufficient to toll the statute of limita~ 
tions. It is the ultimate actions, however, which shed light 
on appellant's initial intentions. 

From the time of his leaving the country, the appellant 
immediately became a fugitive of justice and the efforts of 
the Government of India in so.ijcing to locate his whereabouts 
should not be discounted. Although steps had been taken to 
prevent the issuance of a passport, this was successfu.lly 
overcome by the appellant (A202). The Government's efforts 
ended with the information obtained on January 13, 1972 that 
app«»l 1 unt had entered the United States on June 2, 1971 (A203. 
It is not unreasonable to assume that appellant was aware of 
these efforts. 

As was stated by the Court below 

"to fully ascertain the question of intent, 
one must exeunine the operation of another 
mem's mind which is always a difficult problem 
for a finder of fact"(Al01). 

Thus, one must always determine an individual's in¬ 
tentions after he has already left his usual place of 
residence. The statute is tolled when it is established that 
the departure was with knowledge of an impending criminal 
investigation and fear of prosecution and the fact that the 
fugitive may harbor a secret desire to possibly return, 
thereby leaving his options open until the outcome of 
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the investigation does not give him the benefit of the 
statute. The formation of a final intention does not in 
any way detract from the original reason for fleeing zmd 
as stated cd^ove, the fact that appellant was found by the 
Magistrate to have formed such final intent subsequent to 
his departure from the country was not significant to the 
crucial issue before him. 

Turning to the evidence, it is apparent that the 
appellant had knowledge of the investigation of the handling 
of the Prize Fund from no less than three individuals. 

Admiral Nair (A196), Commander Swamy (A201), and Mr. Mathur 
(A180) . The evidence establishes beyond a doxibt that there 
was indeed an investigation and that such investigation was 
triggered by the report of Admiral Nair in November 1965 
(A197) and thereafter expanded until the case was formally 
registered for criminal investigation in July, 1966. The 
nat\ire of the inquiry into the Prize .und would thus inexor¬ 
ably be directed towards the individual vested with responsi¬ 
bility for the administration of the Fvind. The appellant's 
denials of any conversations or of any knowledge of such zm 
investigation totally lack credibility. 

« 

Even appellant's explanation of his departure and 
^sequent decision not to return must be considered in the 
light of the events occurring at the time he left the country. 
His testimony is inconsistent with the actions of a mzui 
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'tot:ally innocent and unaware of the fact of an impending 
prosecution. Cn direct examination he testified as follows (A169-A170) 
"Q. Did you leave any cash in India? 

A. Yes, I had some cash which was wl. 

must have been about 30 or 40 thousand rupees; 

I left it with my sister. 

THE MAGISTRATE; I have forgotten the value of 

a rupee in terms of a dollar. Will you give it 
to me. 

MR. SADCWSKY: Well, it depends or which exchange 
rate. Using the exchange rate at Lhat time? 

THE MAGISTRATE: At that time. 

THE WITNESS: At that time it was aibout four and a 
half a piece co a dollar oi five a piece to a 
dollar. 

Q. That would be abort — 

A. About $10,000. 

Q. Incidentally, you were practicing law at that 
time? 

A. Yes, sir, very much practicing law at that time. 

Q. Did you adjourn any of your cases in view of the 
trip? 

A. Yes, when I caune to knew I was going, in the month 
of June itself when moat courts proceed on vaca¬ 
tion, I had all my cases adjourned until after 
the middle of October." 
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All of appellant's cases were ultimately left to a 
"junior counsel" who was told that he could retain the fees 
2 md handle these cases {A175-A176) which were still active 
at the time he left India. 

The appellemt's subsequent movement from country to 
country also belies his assertions that the de. .re was 
made without knowledge of the investigation v . was to 
lead to his implication. 

He purportedly left in July 1966, to attend a con¬ 
ference in Brussels which, according to the testimony, lasted 
nine to ten days (A185). The last such meeting attend d by 
him was in 1961 so that his departure at this time was hardly 
routine. 

"Q. Now, when did you first attend a meeting 
of a World Jewish Conference? 

A. The first time I attended a meeting of the 
World Jewish Congress was sometime in April 
of 1957 in London. 

Q. After April, 1957 how many meetings of the 
World Jewish Congress did you attend? 

A. I attended again in 1959. That was the plenary 
session of the World JewisQi Congress which was 
held in Stockholm. 1 think I attended a council 
meeting in 1960 of the Congress and perhaps 
again in 1961; then again in 1966. 




Q. So that there were three to four 

meetings before 1966 that you attended; 
is that correct? 

A. That's correct." {A167) 

He then went to Geneva, Switzerland, where he remained 
till the summer of 1967. He thereafter departed for Israel 
where he became a citizen and then immigrated to the United 
States (A114) . Such extraordinary transitory movements are 
not consistent with the actions of a highly respected attorney 
who had been Judge Advocate of the Navy; had a successful 
law practice of international dimensioni (A117) ; who had 
maintained a home for many years and who prior thereto was 
an individual with fixed habits and a high degree of stability. 
The appellant on the other hand suddenly leaves his native 
land, leaving behind a good portion of his furnishings, 
at least $10,000 in the bank and turns over a lucrative law 
practice to a junior counsel without any provision being made 
for the disposition of the many cases allegedly handled by 
him or of any part of the fees to inure to his benefit. 

A reasonzdale man, being unaware of any criminal 
investigation, would have returned to his country to dispose 
of his affairs in an orderly manner. The appellant's actions, 
however, were not those of an innocent person but were rather 
the actions of a fugitive from justice who did not dare return 
because of his knowledge of possible prosecution for acts 
of embezzlement engaged in by him against his government. 
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The appellant's answer to the foregoing consisted 
only of a denial of any knowledge of the investigation into 
the Prize Fund and his own self-serving statements as to 
the circvunstamces leading to his decision not to return.No 
other evidence was introduced. It is interesting to note 
that appellant gave as his reason for not returning to India 
the politicial pressures caused by his position on India s 
relations with Israel. The Magistrate, however, had rejected 
any claim of political persecution and found that the evidence 
supported a contrary conclusion (A39). This finding was con- 

oirred in by the District Court (A51). 

factors to be considered in determining the in¬ 
tentions of one alleged to be a fugitive from justice would 
include the pattern of living established over a long period 
of time and any abrupt changes in such patterns which go 
unexplained. In Brouse v. United States , 68 F. 2d 294, 296 
(1st Cir. 1933) the Court's inquiry into the defendant's 
intent included a finding that "there was a striking change 
in defendant's habits as to his customary places ol resort" 
v^ich led to the conclusion that defendant was in fact a 

fugitive. As was also held; 

"The essential characteristic of floeing from 
justice is leaving one's residence, or usual 
place of abode or resort, or concerning one's 
self with the intent to avoid pxinishment" (Id. at 295) 

It is respectfully submitted that the record as it 

stood prior to the taking of additional evidence supported 






a finding that the appellant fled to avoid prosecution. As 
supplemented by the additional evidence adduced at the remanded 
hearing the requisite intention is clearly established and 
fully supports the findings that (1) appellant had knowledge 
of the impending investigation, (2) he abruptly changed his 
habits without satisfactory explanation and (3) he fled to 
avoid the justice of the Republic of India thereby becoming 
a fugitive. 

The specific finding by the Magistrate that appellant's 
final decision not to return was made in the middle of 
September, 1966 also finds support in the evidence as was 
found by the District Court (AlOO). 

The District Court was correct in determining that 
the Magistrate's finding on the issue of intent was well 
documented and should not be overturned (AlOl;. 

The scope of inquiry on the issue of probable cause 
is extremely narrow being limited to the following questions 
(A59) : 

"1. Whether the Magistrate has jurisdiction; 

2. Whether the offense alleged is a treaty offense, and 

3. Whether there was stabstantial evidence produced 
at the hearing to support the Magistrate's 
determination that there were reasonable 
grounds to believe the accused guilty of 

the alleged offense. 
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Wacker v. Bisson. 348 F. 2d 602 {5th Cir. 1965); 
Savne v. Shipley , 418 F. 2d 679 (5th Cir. 1909), 
cert. den. 398 U.S. 903 (1970); U.S. ex rel 
Petrushansky v. Marasco , 315 F. Supp. 953(S.D.N.Y. 
1963), aff'd 325 F. 2d 562 (2nd Cir. 1963) cert, 
den. 376 U.S. 952 (1964)." 


The findings of the Magistrate amd the District Court 
on the issue of intent should not be disturbed. 
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POINT III 


THE PROPER STANDARD OF PROOF 
FOR ISSUES ARISING IN THE 
CONTEXT OF THIS INTERNATIONAL 
EXTRADITION PROCEEDING IS 
PROBABLE CAUSE _ 

The defense of the statute of limitations is not 
available as of right in international extrac. ion pro¬ 
ceedings. All rights which a fugitive enjoys under the 
provision of a particular treaty are contractual in nature 
and this defense is available only if conferred upon a 
fugitive by the parties nations to the treaty. It is the 
treaty from which all substantive and procedural rights 
are to be determined. 18 U.S.C. §3184 (A113) directs that 
if on a hearing the Magistrate "deems the evidence sufficient 
to sustain the charge under the provisions of th*. proper 
treaty or convention" his findings shall b^ certified to 
the Secretary of State. Thus all matters under the treaty 
are within tha exclusive province of the Magistrate and his 
findings are reviewable only to a limited extent on habeas 
corpus. McNeunara v. Henkel , 226 U.S. 523 (1912) . 

The appellant's efforts to engraft a standard of 
proof other than what has been established by treaty and 
statute is inconsistent with the proposition that treaties 
are to be liberally construed in favor of the rights of the 
parties. As was held in Factor v. Laubenheimer , 290 U.S. 276, 
293 (1933): 
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"In choosing between conflicting interpretations 
of a treaty obligation, a narrow amd restricted 
construction is to !^e avoided as not consonant 
with the principles deemed controlling in the 
interpretation of international agreements. Con¬ 
siderations which should govern the diplomatic 
relations between nations, amd the good faith of 
treaties, as well, require that their obligations 
should be li’>erally construed so as to effect the 
apparent intention of the parties to secure 
equality and reciprocity between them. For that 
reason if a treaty fairly admits of two construc¬ 
tions, one restricting the rights which may be 
claimed under it, and the other enlarging it, the 
more liberal construction is to be preferred. 

Jordan v. Tashiro. 278 U.S. 123, 127; Geofroy v. 
Riggs, 133 U.S. 258, 271; in re Ross , 143 U.S. 

453. 475; Tucker v. Alexandroff, 183 U.S. 424, 

437; Asakura v. Seattle , 265 U.S. 332. Unless these 
principles, consistently recognized amd applied 
by this Court, are now to be discarded, their 
application here leads inescapably to the con¬ 
clusion that the treaties, presently involved, 
on their face require the extradition of the 
petitioner, even though the act with which he 
is charged would not be a crime if committed in 
Illinois. 

"Other considerations peculiarly applicable to 
treaties for extradition, and to these treaties 
in particular, fortify this conclusion. The sur¬ 
render of a fugitive, duly chzurged in the country 
from which he has fled with a non-political offense 
and one generally recognized as criminal at the 
place of asylum, involves no impairment of any 
legitimate public or private interest. The obli¬ 
gation to do what some nations have done volun¬ 
tarily, in the interest of justice and friendly 
international relationships, see 1 Moore, Extra¬ 
dition, §40, should be construed more liberally 
than a criminal statute of the technical require¬ 
ments of criminal procedure. Grin v. Shine , 187 
U.S. 181, 184; Yordi v. Nolte , 215 U.S.227, 230. 

All of the offenses named in the two treaties are 
not only denominated crimes by the treaties them¬ 
selves, but they are recognized as such by the 
jurisprudence of both countries" (id. at 298). 





In the spirit of international cooperation the 
imposition of procedural or evidentiary burdens not set 
forth in the treaty should not be imposed on either of the 
contracting parties. 

If we are to follow the extradition procedures 
memdated by both treaty and statute then the standard for 
review of the Magistrate's decision in this rememded hearing 
must be similarly determined by traditional rules as estab¬ 
lished by the authority cited herein. It is not within the 
province of the judiciary to direct a standard of proof in 
the presence of a clear statutory mandate. 

As was stated in Brouse v. United States , 68 F. 2d 
294, 296 (1st Cir. 1933): 

"We cannot say that Judge Hale's finding that 
it was prompted by a purpose to evade arrest 
and prosecution was unwarranted or unreasonable. 

His decision on the plea on abatement must stand." 

The appropriate standard of proof in an extradition 

hearing being probadjle cause the Government of India has 

shown more them required by meeting the burden established 

by the Magistrate as being a preponder€uice of the credible 

evidence. Under the probable cause standard the appellant's 

testimony which served to contradict the evidence of the 

demanding country was inadmissible and should not have been 

considered by the Magistrate. 
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Appellant further zurgues that his interest in this 
proceeding should be eguated with that of a defendant in a 
criminal proceeding. There is, however, no threat of depriva¬ 
tion of liberty since this proceeding cannot result in con¬ 
viction. The only penalty here is the requirement to stand 
trial for the offense charges. Therefore, there is no justi¬ 
fication for employing the criminal trial standard of proof 
in an extradition proceeding. 

Appellemt also claims erroneously that the statute 
of limitations issue will be finally decided in this pro¬ 
ceeding. Although India has no specific period of limitations 
in its Criminal Code that issue would be available to 
appellant under the decisional law of that country. In 
Assistzuit Customs Collector-Bombay v. Melwzmi (2 S.C.R. 438, 
474, 1968), the Supreme Court of India wrote: 

"The question of delay in filing a com plaint 
may be a circvimstance to be taken into con¬ 
sideration in arriving at the final verdi<^ . 

But by Itself it affords no ground for dis- 
missing the complaint. Hence we see no s\ib- 
p'-.ai ;e in the contention that the prosecution 
E ould be quashed on the grour.d that there was 
delay in insti'uting the complaint." [enqphasis 
added.1 

"Q. Is there any statutory provision which 
would bar prosecution under any theory of law? 

A. No. 

Q. Let's say, for example, under the theory of 
laches, unreasonzdsle delay. 
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A. No, even on that score the prosecution cannot 
be barred. It's only after the trial is over that 
the Court can consider if the accused has been handi¬ 
capped in his defense on account of lapse of time and 
considering the whole picture together, the Court 
might consider that the accused is not guilty on 
merits of the case." 

This was adopted by the Magistrate in his findings 

on the first hearing (A89). 

Domestic criminal trials .resemble the above described 
Indiam proceeding in that the defense of the statute of 
limitations is interposed under a plea of not guilty and 
must be determined at a trial in which conviction could mean 
loss of liberty. People v. Reynolds , 214 App. Div. 21 (2d 
Dept. 1925). In an extradition proceeding the statute of 
limitations is interposed, however, only as a defense to 
the extradition and has no bearing on guilt or innocence. 

Thus, the question of delay may be utilized by 
appellant at the full trial in India by way of defense. It 
is important, however, that he be brought before the bar 
of justice so that his guilt or innocence may be determined. 



ll 
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POINT IV 

APPELLANT HAS NOT BEEN DENIED 
A FAIR HEARING CONSISTENT WITH 
THE PROCEDURES APPLICABLE TO 
EXTRADITION PROCEEDINGS _ 

In order to establish a denial of procedural due 
process, appellant argues that the remanded proceedings should 
have been qualitatively different from a traditional extra¬ 
dition proceeding, thereby dismissing that body of procedural 
law which has been held to apply. Appellant bases this 
distinction on the mistaken theory that the statute of limitations 
is to be considered as a jurisdictional issue in a habeas corpus 
proceeding. It is, however, only an affirmative defense 
whether in the context of a civil or a criminal proceeding. 

People V. Reynolds , supia. Appellant's attempt to bifurcate 
the extradition proceeding further ignores the fact that the 
defense of the statute of limitations was incorporated by the 
two parties into the extradition treaty and that apeurt from 
the treaty it has no application. The only jurisdictional 
questions are whether there is an existing treaty and whether 
the offense charged is extraditaJale. Both of these issues have 
been decided against the appellemt. The remanded proceeding 
was therefore subject to the saune procedural limitations as 
any aspect of that proceeding arising out of the treaty. 
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Appellant also argues that he was entitled to dis¬ 
covery. Viewing the preceding in its entirety this claim 
would seem to have no legal basis."The restriction imposed 
by the due process clause of the Fourteenth Amendment t' 
the Federal Constitution has no relation to the subject of 
international extradition for crime as regulated by treaty." 

31 Am. Jur 2d, Extradition §10. 

As to any claim of denial of a fair hearing, the 
issue of the statute of limitations was raised by the appel¬ 
lant at the very outset of this proceeding. It was decided 
initially by the District Court in January 1973(A3). Appellant 
nevertheless testified as to his reasons for leaving India 
during the course of the first hearing before the Magistrate 
in March, 1973 (A136, A137,A167). Nine months later his 
testimony was essentially the same, consisting only of a 
denial of any knowledge of the investigation of his activities 
with respect to the Prize Fund. On the other hand, those cir¬ 
cumstances which formed the government's case in establishing 
intent were not denied, and to some extent were admitted by 
appellamt. Thure was no denial for example, that he sold his 
books, left his law practice, left $10,000 in cash, and left 
his home, servants amd furnishings (see discussion of the 
evidence at Point II, supra). 

As further argument for expanding the scope of this 
proceeding, appellant raises the point that the issue of 
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"intent" will never receive a full trial in India. As dis¬ 
cussed in Point III of this brief, this issue will indeed be 
available to appellant at the trial and would go to the 
merits of the case against him to be considered in determining 
guilt or innocence. 

The issue of appellant's right to discovery, there¬ 
fore, was correctly decided by the District Court on his 
application for a stay of the remanded proceeding {A71). 
Appellant did not appeal from the denial of this application. 

Appel1 amt's protestations notwithstamding, he has 
been afforded every procedural safeguaurd consistent with 
the requirements of applicadale law including the extradition 
treaty of the Republic of India. 
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POINT V 


THE STATUTE OF LIMITATIONS IS NOT A 
BAR TO THE EXTRADITION OF APPELLANT 
FOR ALL OF THE OFFENSES SET FORTH 
IN THE THREE (3) SEPARATE CHARGE SHEETS 
FILED UNDER INDIAN CRIMINAL PROCEDURE 


Under Indian law the entire scheme would be treated 

as one offense. Indian Code of Crim. Proc . (A153); 

"235. (1) If, in one series of acts so connected 
together as to form the same transaction, more 
offenses than one are committed by the same per¬ 
son, he may be charged with, and tried at one 
trial for, every such offense." 

As a matter of procedure each charge must include 
offenses occurring within a twelve-month period, §222 of 
the Indian Code. However, an accused may be tried at one 
trial for up to three such charges (§234). Inasmuch as it has 
been established that there is no applicable statute of 
limitations under Indian Law, that defense would not bar 
the prosecution of the appellant herein for acts set forth 
in each of the three charge sheets filed against him. The 
Government's expert witness testified (A156-A159) as to the 
application of the Indieui procedure in this regard, specifically 
stating that appellant is prosecutable on all charges. It 
is the procedural law of India which requires that separate 
"charge sheets" relate only to acts occurring within a one-year 
period. Three separate "charge sheets" can be tried together 
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as one offense §234 (A153) . 


The case of Tewari v. Emperor (attached hereto) is 
authority for the proposition that under Indian law separate 
acts of embezzlement cem be properly charged amd tried as 
one offense. Thus, the separate charge sheets are to be 
treated as one offense even for purposes of any applicable 
statute of limitations. The tolling of the statute therefore, 
related back to the date of the first such act contained in 
any charge. 

If an indictment had been returned against appellant 
in this jurisdiction for the same criminal acts alleged to have 
been committed in India, they would comprise a continuing 
offense under both federal and state decisions so that the 
statute of limitations would commence to run from the date the 
scheme was ended. As stated in People v. Kirk , 6 2 m. 2d 1078, 
1080 (1969): 

"There is ample authority for charging a de¬ 
fendant with a single continuous crime for a 
course of conduct over a period of time which 
comprises the commission of any criminal acts 
of the seune nature motivated by a single common 
illegal intent or forming part of a general 
plan or scheme. (Cases cited)" 

And in United States v . Reidel , 126 F. 2d 81, 83 
(7th Cir. 1942): 

"A fraudulent scheme would hardly be under¬ 
taken, save for profit to the plotters. Avoid¬ 
ance of detection and prevention of recovery 
of money lost by the victims 2 u:e within, and 
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often a material part of, the illegal scheme. 

Further profit from the scheme to defraud, as 
such, may be over,and yet the scheme itself 
be not ended." 

Reference to the procedural law of India on the issue of 
continuing offenses is inappropriate and it is submitted that 
both the Magistrate and the District Court erred as to that 
point. 

The general rule of American jurisprudence in this 
area is that; 

"the period of limitations against prosecu¬ 
tion for the crime [of embezzlement] is 
usually deemed to commence running at the 
time of the wrongful diversion or act of 
misuse, or, if the process is continuing 
in nature, at the time of the last of such 
acts ." 158 A.L.R. 1158. (Emphasis supplied.) 

In New York, the law is settled that; 

"where property is stolen from the same owner 
and from the same place in a series of acts, 
those acts constitute a single larceny re¬ 
gardless of the time elapsing between them, if 
the successive takings be pursuant to a single 
intent and design and in execution of a common 
fraudulent scheme." People v. Cox . 286 N.Y. 137 
(1941). 

The larcenies cam extend over a period of years. Id . 
at 142. And the statute of limitations begins running at the 
last date of the offense. See People v. Hines , 283 N.Y. 93; 
People V. Kirk , supra; People v. Gold Key Club , 2 Misc. 2d 380, 
app. dismissed 23 A.D. 740 (1956). 
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Insofar as the instant case is concerned, it is 


clear that Jhirad's scheme was hardly completed at the date 
the September 27, 1961 check was drawn. Rather, his every 
activity with regard to the Naval Prize Fiind was designed 
to conceal the detection of the misappropriation as is shown 
by the evidence. 

The closing of the Prize Fund account in August 1964 
is one such act as is the destruction of all records per¬ 
taining thereto. As the Circuit Court in United States v. 
Wernes, 157 F. 2d 797, 799 (7th Cir. 1946) held; 

"There is ample evidence to indicate a con¬ 
tinuation of activities designed to prevent 
too much complaint or inquiry even after 
attempts to obtain further money from the 
limited pauctners had ceased, and the mailings 
fall within this period of continued activity 
and cannot be said to be not in furtheramce 
of the scheme." 

The appellamt would thus be triaible for each alleged 
act of embezzlement by the Federal or New York courts. The 
entire scheme would be the subject of one single indictment 
under our procedure and therefore no part thereof would be 
barred by the statute of limitations. United States v. Portner , 
462 F. 2d (2nd Cir. 1972). 
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POINT VI 

THE EVIDENCE WAS SUFFICIENT TO 
ESTABLISH PROBABLE CAUSE WITH 
RESPECT TO ALL THE ESSENTIAL 
ELEMENTS OF THE CHARGE _ 

Appellant maintains that the issue of probable cause 

was not decided on thu first appeal (A62 ), and again challenges 

the findings of the Magistrate on this appeal. The basis of 

the challenge has, however, been narrowly formulated to focus 

upon the one allegation of the charge sheets found by the 

Magistrate to be unsupported by the evidence.The specific 

language of the charge sheet upon which appellant bases this 

aspect of his appeal is that: 

"Some of the Naval personnel who were 
entitled to a share of the Prize Money 
have, on being examined, stated that 
they did not receive their share of 
Prize Money ." (A152) (emphasis added) 

In fact, this allegation was fully supported by the 
evidence submitted at the initial hearing. The depositions in 
support of this factual allegation were part of the record before 
the Magistrate in India and were introduced in evidence before 
the Magistrate during the course of the extradition proceeding 
as Exhibit 6. In addition, the Magistrate had before him the 
letter addressed to the Chief of Naval Staff from a former 
sailor in which mention is made of repeated requests for his 
share of the prize money (A211). Appellant adopted the in¬ 
formal procedures for the administration of the fund, and 
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claimants had been paid as late as December 1961 (the F\ind 
being established in 1958) (A64). These depositions would 
be some evidence that persons rightfully entitled to share 
in the Fund did not receive payment. Nevertheless, both the 
Magistrate and the District Court correctly held that it was 
not necessary to show that a particular claimant did not re¬ 
ceive his payment. The other evidence clearly estzdjlished 
probadsle cause without the necessity of having proved this 
additional fact. 

Under the circxomstamces of this case, it is, in fact, 

unnecessary to allege specifically who the true legal owner 

of the embezzled property might be. 26 Am Jur . 2d Embezzlement 

§8. Ownership need not be absolute and if the Government of 

India had only "a qualified or special property in the goods 

embezzled, it will be sufficient." State v. Nelson , 362 Mo. 

129, 240 S.W. 2d 140,142 (Sup. Ct. 1951). The only reason 

for including an allegation of ownership in zm indictment is 

properly stated in the Nelson case, id. (p. 142): 

"The purpose of charging ownership is to show 
that the title of ownership is not in the accused, 
as he cannot be held for converting his own 
property, also to bring notice to the accused of 
the particular offense for which he is called to 
amswer and to bar subsequent prosecution of the 
accused for the same offense." 

The Government of India's interest in the protection 
of this Fund which has been entrusted to the appellamt satisfies 
amy possible requisite that there be a p irty whose property 
or interest in property is converted. 
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Yet, appellant now attempts to distort the plain 

meaning of the words of the allegation set forth in the 

charge sheet to make it appear that this was an essential 

element of the charge whereas it was in fact not a substamtive 

element of the crime. The embezzlement is alleged in the 

charge sheets as follows: (A152, A233, A235) 

"The investigation has revealed that while a 
part of the withdrawals was made by way of issue 
of individual cheques to some cf the entitled 
personnel and by transfer of amounts to the Post 
Master, New Delhi G.P.O. mainly for issue of 
Money Orders to some other entitled personnel 
the major portion of the amount, was withdrawn 
in cash from the said Naval Prize Fund account 
through 91 cheques signed by Shri E.E. Jhirad, 
accused, as Administrator of the Fund emd counter¬ 
signed by Shri P.L. Sharma as the Secretary of 
the Fund. The investigation has further revealed 
that Shri E.E. Jhirad, accused, personally re¬ 
ceived various aunounts withdrawn in cash from the 
Naval Prize Fund at the Bank's counter. 

"The investigation further revealed that Shri 
E.E. Jhirad, accused, having withdrawn large 
amounts in cash from the Naval Prize Fund account 
during the aforesaid period deposited or caused 
to be deposited various aunounts in his personal 
account with the National & Grindlays Bank Ltd., 

Lloyds Branch, period 24.7.61 to 27.9.1961 Shri 
E.E. Jhirad, accused, being entrusted with property 
or dominion over property viz. The Naval Prize 
in his capacity as Public Servant and Admini¬ 
strator of the said Fund, committed criminal breach 
of trust in respect of Rs. 59,000." 

It is these allegations which constitute the essential 
elements charging appellamt with the crime of criminal breach 
of trust (embezzlement) vinder Section 409, Indian Penal Code . 
Section 405 Indian Penal Code defines criminal breach of 
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trust as follows: 


"Whoever, being in any manner entrusted with 
property, or with any dominion over property, 
dishonestly misappropr^ '■es or converts to 
his own use that prope,._y, or dishonestly uses 
or disposes of that property in violation of 
any direction of law prescribing the mode in 
which such trust is to be discharged, or of 2 my 
legal contract, express or implied, which he 
has made touching the discharge of such trust, 
or wilfully suffers any other person so to do, 
commits "criminal breach of trust"." 

In New York State, the former offense of embezzlement 
is embraced under the general term "leurceny". New York Penal 
Law §155.05 provides: 

"1. A person steals property «md commits larceny 
when, with intent to deprive another of property 
or to appropriate the same to himself or a third 
person, he wrongfully takes, obtains or withholds 
such property from an owner thereof. 

2. Larceny includes a wrongful taking, obtaining 
or withholding of auiother's property, with the 
intent prescribed in Subdivision One of this 
section, committed in any of the following ways: 

(a) by conduct heretofore defined or 
known as ... embezzlement." 

The crime of embezzlement is committed when a person 

who, having money or property in his possession as a bailee, 

agent, attorney, custodiem, etc., appropriates such money 

or property to his own use or the use of other them the 

lawful owner. People v. Gibson , 218 N.Y. 70 (1916). 

The element of intent may be "proved directly; or 

it may be inferred from the circumstemces of the case as 

disclosed by the evidence; or it may be inferred from the 
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nature of tlie conversion itself." Dobbin v. U«S.« 
257, 259 (D.C. Cir. 1946). 


157 F. 2d 


It has also been held that on the issue of intent: 

"There must be a criminal intent, but this 
intent must,of necessity, be gathered from 
the acts of the agent and the circumstances 
surrounding the particular case, rather than 
from his express declarations, and if the 
agent knowingly appropriates money belonging 
to his principal ... it is embezzlement 
within the spirit as well as the letter of the 
law, for when one knowingly appropriates money 
belonging to another to his own private use, 
the Iztw presumes a crime of intent." National 
Life and Accident Insurance Co . v Gibson , 

101 S.W. 895, 897, 41 Ky. Law Rep. 101, 12 
L.R.A., N.S. 717, quoted in United States v. 

Titus, 64 D. Supp. 55 (D.N.J. 1946)." 

On the foregoing authority, the Magistrate correctly 

held that "criminal intent can be inferred from the nature 

of the conversion" (A29). 

On proving inconsistent dominion, the Ninth Circuit 
has stated. 

"Clearly, evidence of large expenditures or 
the acquisition of large unexplained sums of 
money, during the time charged as that during 
which the embezzlement took place is some 
evidence of such embezzlement." Hansberry v. 

United States , 295 F. 2d 800, 807 {9th Cir. 

1961) citing United States v. Howell , 3 Cir. 

1956 240 F. 2d 149, 158; Hansborouqh v. United 
States , 8 Cir. 1946, 156 F. 2d 327, 329; 

United States v. Jack son , 2 Cir., 1939, 102 F. 

2d 683, 684 123 A.L.R. 116, cert. den. 307 
U.S. 635; 1 Wigmore on evidence {3d ed.) §154." 

See also: People v. Robinson , 284 N.Y. 75 (1940). 
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It seems clear that appexlzmt's deposits of the 
prize fiind monies in his own personal acoovints constituted 
dominion inconsistent with his scope of authority as delegated 
by the Indian Government. Not only did he make unauthorized 
deposits but he used the funds directly for stock market 
transactions (A24). Thus, sufficient evidence had been adduced 
to meet the burden of estad^lishing probzd>le cause which per¬ 
tains in extradition hearings. 

As appears from the opinLcn of the committing Magi¬ 
strate, am eadiaustive review of the evidence and '.estimony 
was made before reaching his decision (A20). 

A further telling circumstance which is evidence of 
appellant's scheme is that the monies charged to him for ad¬ 
ministration and disbursement constituted a non-public fund. 
There was evidence (A218) defining the difference between a 
so-called public fund amd a non-public fund. This evidence 
estadslished that in the Naval estad>lishment, such a fund 
as was administered by appellamt, was subject to audit 
procedures estadalished by official Navy Order (A221) . It was 
to have been administered by Naval officers in their official 
capacity. Proper administration included the maintenance of 
accounts and periodic auditing thereof. 

It is signifiezmt in this regard, that 18 U.S.C. 

§643 provides that an official of the United States who 






fails to render accounts for public monies is guilty of 

embezzlement. This section is set forth in fu’1 as follows: 

"Section 643—Accounting generally for piiblic 
money. Whoever, being an officer, employee or 
agent of the United States or of any department 
or agency thereof, having received public money 
which he is not authorized to retain as salary, 
pay or emolument, fails to render his accounts for 
the same as provided by law is guilty of embezzle¬ 
ment, and shall be fined in a sum equal to the 
eunount of the money embezzled or imprisoned not 
more them ten years, or both; but if the amount 
embezzled does not exceed $100, he shall be fined 
not more them $1,000 or imprisoned not more than 
one year, or both. June 25, 1948, c. 645, 62 Stat. 

726. " 

Appellant also attacks that portion of the Magistrate's 
opinion which discusses the possible methods of embezzlement 
which could have been utilized by the appellant other than 
the actual failure to pay those individuals who had submitted 
written claims. The Magistrate by doing this, was simply re¬ 
sponding to appellant's argviment, which is now being urged on 
appeal, that it was essential to establish that individual 
claimants had not been paid. This is not necessary inasmuch 
as the evidence sufficiently established appellant's exercise 
of dominion over the Fund. Furthermore, the circumstances 
under which the Fund was administered by the appellant clearly 
established a scheme to misappropriate the monies to his own 
use. For example, the evidence that money orders as well as 
checks which were undelivered had been returned, is sufficient 
to establish that the entire Fund had not been disbursed. 
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A record of the undelivered money orders and checks 

had been kept. These records, however, were among those 

destroyed by the appellant. 

Tinsley v. Bauer , 271 P. 2d 110 (Calif. 1954) emd 

People V. VonCseh , 9 A.D. 2d 660 (1st Dept. 1959) cited in 

appelleint's brief (pp. 47 and 52) have been distinguished 

by the Magistrate and the District Court. Tinsley at A28 

auid Von Cs&h at A29, A55. 

In crimes of this type, it is not always possible 

to determine the exact method of embezzlement employed. This 

was recognized in Fernandez v. Phillips , 268 U.S. 311, 314 

(1925) in the following language: 

"As the taxpayers were not very prompt 
in calling for their papers, it was possible 
for him to keep their manifestations for a 
time without charging it himself, withdraw 
the amount with which he should charge him¬ 
self for them and present an account that 
was correct upon its face. By repeating the 
process, it was possible to disguise and 
embezzlement for a consideradDle time. This 
is what from his books he seems to have done. 

It is unnecessary to go into greater detail." 

Similarly, in Parnell v. State , 339 S.W. 2d 49, 54 

(Texas Court of Criminal Appeal, 1959) the Court upheld an 

embezzlement conviction while admitting the State's inability 

to prove the exact mode of theft. 

"There is no settled mode in which appropriation 
of money or property...must take place. It may 
occur in nvimerous ways and the appropriation 
consummated in any manner capable of effecting it." 
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It is in the nature of the crime that it must be 
proved ultimately by circumstantial evidence, since the 
absolute proof is exclusively in the heuids of the embezzler, 
originally entrusted with the funds. 

In euiy event, the issues raised by appellant as 
to ownership and dominion should be left to the trial. In 
People V. Reynolds , 214 App. Div. 21 (2d Dept. 1925), it was 
held that where in doubt the issue of ownership is one for 
resolution by the jury. 

As to the body of the evidence submitted below, it 

was the finding of the Magistrate that books and records 

had been destroyed so there could be no audit; appellant 

had drawn substemtial sums from the fund in cash; that during 

the times these withdrawals were made, large sums of cash 

were deposited in his personal accounts and paid over to 

stockbrokers and commodity brokers; that appellant had lost 

heavily in investments; and that he had personally ordered 

destruction of books and records (A24, A26) . The District 

Court concurred with the Magistrate's findings; 

"I hold that there was evidence as to all 
the elements material in showing the crime 
of embezzlement and that there is reasonable 
ground to believe that the petitioner is 
guilty of that crime'.' (A54) . 

In an extradition proceeding, the scope of review 
of the Magistrate's decision and findings is very limited. 
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This issue has come before the United States Supreme Court 
on several occasions euid that Court has been consistent in 
its holding. In McNamara v. Henkel , 226 U.S. 523, 524 (1912) 
it was held that: 

•'...the role is well estziblished that if 
the committing Magistrate has jurisdiction 
of the sxibject matter and of the accused, 
and the offense cheurged is within the treaty 
and the Magistrate had before him legal 
evidence on which to exarcise his judgment 
as to the sufficiency of the facts to estzib- 
lish the criminality of the accused for the 
purposes of extradition, his decision cannot 
be reviewed on hatbeeiA corpus ." 

Similarly, in Fernandez v. Phillips , supra, 312, it 
was held that: 

"That writ as has been said very often before 
cannot take the place of a writ of error. It 
is not a means of rehearing what the Magistrate 
already has decided. The alleged fugitive from 
justice has had his hearing and habeas corpus 
is available only to inquire whether the 
Magistrate had jurisdiction, whether the offense 
charged is within the treaty, and by a somewhat 
liberal extension, whether there was any evi¬ 
dence warramting the finding that there was 
reasonable ground to believe the accused guilty." 

The test therefore is whether there was zmy evidence 

to warreint the finding that there was reasonable ground to 

believe the accused guilty. The requirements of the treaty 

have been met and it is not the province of this Court to 

now review the entire record to redetermine what the committing 

Magistrate has already found. Jimenez v. Artisteguieta ,311 

F. 2d 547 cert.den. 373 U.S. 914 (5th Cir. 1962). 
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POINT VII 


APPELLANT HAS NOT SUSTAINED HIS 
BURDEN OF PROVING THAT THE OFFENSE 
FOR WHICH EXTRADITION IS SOUGHT IS 
ONE OF POLITICAL CHARACTER_ 


Appellant has urged as a defense to the extradition 
that the Government of India seeks his return for reasons other 
than to stand trial for the crime charged. No competent evi¬ 
dence of this has been placed on the record. The only con¬ 
clusion which one can properly draw from the testimony is 
that appellant's position with respect to certain aspects of 
his Government's foreign policy was contrary to its official 
position. No connection has been made, however, to the indict¬ 
ment for criminal breach of trust so as to prevent appellant's 
extradition. 

The treaty is very clear on this point. Article 6 

thereof reads as follows (A107): 

"A fugitive criminal shall not be surrendered 
if the crime or offense in respect of which his 
surrender is demauided is one of a political 
character, or if he proves that the requisition 
for his surrender has, in fact, been made with 
a view to try or punish him for a crime or 
offense of a political character." 

It is therefore clear that the demanding country herein 
does not seek surrender of the fugitive for commission of any 


political offense. 

As to the second breach of Article 6, no evidence has 
been introduced which would require a finding that the 
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Government of India seeks his surrender for the purpose of 
trying appellant for a political offense rather than for the 
acts for which he has actually been chaurged. Nevertheless, 
it is submitted that as to this latter portion of Article 6, 
the decision to withhold extradition on this ground lies with 
the executive branch of the Government which is charged with 
implementing the foreign policy of the United States. Pursuant 
to 18 use 3184 the requisition for the surrender of a fugitive 
must be made to the Secretary cf State and any decision on 
the political motives of the demanding country must be deferred 
to his judgment on the matter subsequent to the conclusion of 
these proceedings. 

The Magistrate properly concluded that "the evidence 
is insufficient to estadalish that prosecution and extradition 
are politically motivated"(A39). This finding as affirmed 
by the District Court (A50) is conclusive and cannot be 


disturbed. 




CONCLUSION 


The order of the District Court denying the 
petition for a writ of haUaeas corpus should be affirmed 
and appellant should be held extraditable. 


Respectfully submitted. 


LOUIS STEINBERG 
EDWIN A. STEINBERG 
Attorneys for the 
Government of India 


Edwin A. Steinberg 
Of Counsel 
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CRLMIX.VL llEVldlO.N. 


Jbcjura .1//'. Justii'c lianijUin iH4<l Mi\ Justicfi ^louket'jcc- 

SAT N.VUAIN TKW'AliJ 

r. 

LMl’KKOi:.* 

Criminal Ireach of trvst — Ouirje — Mi fuiiiilcroJrliiirjis—^'^tafrmrnl by uecvsed 


1?05 

July 20. 


_ 'f ly-^teur^^ 


Wf » -.. -^ .r - •- - 

Con/rstiun—.lJmiii.siu)i~£rli/iut f, aUmUstbilify of— CriiHinat rrocudurt Cmle 
(.Ut V of 1^'JSj xs. 104, 202, -J-Jd, 231, 304. 


An accusf.l was triiil for (Tiiniiial bri-iicli of trust in re^poot of tlivce distinct 
siHUHi ntul ohi) char^t* was drawn up spci'ifyiii^ all tlio three sums and the persona 
from whom ho colloited them. 

He was not ehaijied with three olTei.res. hut with olio offoure under s. 40*) of 
tl.« IViia) C'l-le, and was ejiivii iid of one ottenee and seiiteiietd to one terni of 
jiiiprisoaiiieut :~ 

JLU:, that till! ehaiV'e as framed was imt eontrary to law, it heiinj in aceordanco 
Wltll Sji, 111’:;, .sub-s. (2) and ;;:Jl of the Chale of Climimu I’roeedure. 

Jimpirur V. Gidzurt L'ily\},'Su,iiiriiil<ltn i>ui/,ar v. yHurau Chamlrn (i/iosi{2) 
and Jliiijtiror v. roleifi il to. *e' 

txubrtihntdnitt .h/yur v. Adistinguished. 

All of ('t)iiics^ifiii Ix'liiro ii ctiiTNiii^ ou iiii iii'jiiir^ 

under H.-Oil of tlie Criminal l'ioe*duro Coih-, is not a st ilement reeor.led under 
a. toil or :u;i of the Cisle, and is iherefoio not admissible in evideiiee a^'iiiusl thu 
accused without fuithcr proof. 


ilul.tc gruuUtl to .S;it Naniin Tewuii, the iiclitiouor. 

Tito i>elititnier, .Sat Karaiii, who wits llie heutl oi collecting ^ 
inombor ol the oi a village lu tlie Jclmiiaha<l niih-livi-'' 

hioify wiis chitrgC'i with eiiiheZiclcuicnt of thice clibliuct oi! 

mouoy, vi/-., lie. 1-li and li.s. 5 eollectcd ou tho 5lh. August 
iyu4, uiid lie. 1-d collceled ou the ‘JUlh .May from th.rcc dilferc:it 
jioraoiis, ua clitjwkiiliiri tav. / 


* ('iiuiitiul Iltviui »ii Xo, Oil *»r llic ijiilcr oil C. K. 1 itliir* 


ud^e of li.iya. dati'il Juno &, lltUii. 



(:t) (liy-'l; I. Is. I{. 27 All. ti'J. 
^d'l' •!) I. 1 .. It. Jo .Mud. <il, 

Tfi 


(1) (It'UJ^t 1. 1. It. J1 All. J.'il. 

( 2 ) tr.Mi; 1. L. It. ill Cuie. y.s. 
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1905. 

Sat N’akain 
Tkwaiii 

i:.Mi rnoit. 


RiU N>iv.iiti was fiiiccfoli il in l»y <>iir K’liglmiianilaii wlio 

rnmj.liiiiiO!! Orforo fliu ional Magi .tr.ifn of Johniuiliiil, 

alleging tliat Snl Naraiii hn.l ini.saiii>roi)nat(Ml <lio cliowkMari- 
liiK rcnll.scO by him fpiin scvcial vilbigors. 

Tlic Siibilivi>ii>ii!il M:igi-'tratt* (h'Ti-uj>nii ln;M fin iiJ'iniry 
iiu'bir K. ol till' (kill’' of ('rimin;tl I'rocc’iluri', ami in that 

inquiry mror'lo l u riinh>;uon mail'' hy (In* jicl it ioii'T. 

'I'lif) ju'lifioiiur was jda'i'il ujinu liis trial hclon* llm Siih- 
ilividioiial .M:ig!>trat(! i»n a cliargi' uml'T s. lOS ol tli" iVmal L/O'lo, 
but upon an a]>plii;af ion b\' thu ai'<'USi;il 111 '' oasi.* was trauslerroil by 
t.iii' Di'lrlot MagirOralu to the fiU; of n Deputy Magistrali; of Gaya. 

Tlio Deputy Magisir.ilo framed the following chargo again -t 
tho pet.tioncr: — 


•‘That yi'U lutu- cii .May iiial Au_'iint TJOl, .if Sluiimr, li.>in^ n .TO--;/rt)ii'/<, 
oonMiiiltial cviiiiimil laiarh of trust in M’sJ'Ui I of lliiao huimh. Ifo 1-11, II». 5 
unit l!i-. l.a, whirii you i-olli cli .1 fruiii Uanii'Sivar Misra. Moln sli Lai ttinl llarkliii 
Siii/ll. ii'sijnctivoly, .'i> l•ho^vl,illal•i•t:lx, aU'l llirrchy coiiiuiittoil an ofl'c n o (luni.slialth' 
III ih r K. lOa of tile liolian I’l iial taul raii'l williin niy ro^iii/.anro." 


Tbo trying Deputy Mag;i>tiMl(; was then transferred from llm 
utnlioii, and was tmceeeded by another Deputy Magi.drate, who, 
after eonsideiing the evidenee recorded by his jeedeecssor in ollien 
snid hoiving argumi'iits, eoiivicted tho jielitioi er under s. 10!) of 
tho I’emd Code, and ste.iteuced him to six months’ rigorous 
imprisonment and a fine of ]{s. !<*•*. 

On appeal jiroferred by tho jielil inner, th" Re.-sions Judgo of 
Giiya aliirmed tlie conviction and senU nee. 

The petitioner then moved the High C.'oiirl to si t aside the 
aforesaid conviction .and senlenee mainly on the gidumls that (he 
cliarge as framed was in contra vent i ai of tln> provisions of .‘i. ‘Jib* 
of tho Code of Crimimd I’roeedure, and that tho .statement i f the 
petitioHCT recorded hy the Snb livisional Magistrate in an inqiiirv 
under s. i?<)'2 not heing a statement under s. DD ordtil of the 
Cede, was in!ulmls.Sihle in ovidimce, and oht lined this lule. 

s 

\ 

JUihn Dds'.ar'x'Jli! Snnhtif, for the pi (Itinner. 'I ho eharge 
fnimod ill this ease, .whieli is in ii peel oi (hn e (liffereut olfenees 
alleged tn have hi en M'omniit'ed at dilVi. rent |inn'S, is in ennlla- 
veuti"!! of the provisions of s. of the t'limiiial I’l nc.'diire 
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Codo; aiul Ilie nlK'^ed ((IFounr'.s ijol consfifutiuj' one of luds 

80 coniicc!('(1 jis lo lorrn one fran.s:u‘lii»ii williin llio nio.auiti*'of 
8. 2-15 of tho Coilo, tho foiiviolioii h.is •.! up )n Iho k u'iI cli:ir{»o 
elimiM 1)0 sol aside: soo Kris',)i‘iK,vni Pillu v. /i"vi/>(ror( 1), G„hin,l 
Ko • i V. Kmpi rnr{^'2). 

As to tlo- siatenicut or roiifcssiou of tlio arntM-l, flic Siilidivi- 
sional r.itc had no aulliorify to icc nd il mi dor s. lit I of llic 

Criminal Proccduro (Vide in an iiupiiry nndcr s ‘JOi of theCodo, 
llio '■(afcmimt not having heon nnulo diiiin*' an invo-ili;;afi,)ii ],y 
Iho ji.ilice; nor was it rooorded under s. 801 of the ‘.'ode as 
the accused was not then hein^ tried'for an otfeiiC'. Kuch a state- 
ine'if is tlierefore clearly iiiadmissihl;} in evidence. 


The. Dput,/ Lrijitl li'iiicm'iriivcr {Mr. l)oiij/.is W’liiir) for tV.o 
Clown. The charge is a perfectly j,oK)d one n‘prard lieiii^ had to 
8.S. 222 and 2‘U of tho Criminal rrocolure Code. The 
throe oireuecs haviiior heen eominittcd within a perio 1 of twelve 
inontris, the chaise eomes under s. 211 of the Code : si'c Ktupcror 
V. Guh'iri I.nl['.V) which was folhmed in tinninnh'ii, .S'/;•/,//■ v. 
Ni'>(ir,iii Ohantlrn (///ovi-pl) and Eitijuror v. Ishtimf .i/,„/(,(/ 

As regards tho statement liy the aeciiocd, it was voluntarily 
made, and it jiurports to liave lieen recorded under s 101 of the 
CTiminid I’roccduro Code, which is not restricted to pi,lid, in,p,i,.y 

only. The statement, I submit, is thcrelore almissible in 
evidence. 


Jidltn l)a.<iharofhi ‘SV/a/yu/, in n-jily, refeirel to Qifmi-Kmpresx 
V. llUdirah Chnmler Cliiicl;trl,tahi{(\). 


Ua.mimm \.\ ' .MeKKiijK< JI. This is a rule o.ill.’n^r upon the 

Jlis.riet .Magistrate of Ci.iya to .show eau^o why tho conviction of 
and sentence passed upon the applicant sho'ul 1 not ho .set aside, 
njiou the gr nnl ihaf thechaigo is contrary to law, why (ho ease 
fihould not bo retried, and wliy, in the retrial, ti.e .statement m.ado 

by tho applicant to the Suhdivisio.udOllleer of .lahanabad in tho 


iM) (lao;:) I. n. it. u.; m.„i. n...-, 
(j) /litoj) (• w. N. ICS. 

(:i) (I'll.:) I. n, u. -ji ah ^ 


(i) I I,, it.ai 

(i>) (I'.ioi,) I. I, 1!, 27 .Ml, c;t. 

1 <I) (isas) 2 !•. W V 7.12. 713 


I no.’,. 

Sat N'aiiais 
'rKWAKI 

V, 
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y.uc,. inquiry uu<l<'r s.-diou ,,i’ il,,- (.'liniiiui’ I’rocKhiro Code, slionld 

. not 1)0 f'M’ludcd. 

;k\sai!i 'I'lio facts ol llic c:iM> nictlicsi'. Tlio n])jillcan1, ^lUiaiu 

Kmckuou. Toweri, wari tii«<l f*-r ciTlaiii ..il’ciiccs under s. •!()?> uf the Indian 
JV-nal <Iod.-. He wasihe .s/c-/e;/c'/ of ilia village*, tint is, tho ool- 
lucting menilcro! tii.* j.u,r!ri>ri!, and lie is all.gc-u in that oaiacily 
to havo coilct'-'l tiiicf Minis of iiuiii'-y in I U(l 1, naiiioly, Uo. l*li 
on ihu ddi A.i^n-t, lis. irii t..u sinu* dale, uni Ito. 1-d 

on the ~ 0 .li Maa . 

Tlicsosnins \v lo I’dlciit'd lisnn 1 hicc j>or*.oii.‘!, llunics\'ai Misra, 
Muliesh Hal and llavhhu .'niigh, as chowkidari-liix. iSnlisc'iUeiitiy 
the aiqilh inil was ivn.ovcd li.i.n i is post oi .ollucliii" nicnib‘;r and 
Nvassuaaolcdhy Kaghnnandaii I’crshad.. Uagliunnndan iVrhhad 
upp'*aivd I'floie the .Magistrate and gave informnli u that tho 
COllcitioiis of 1 . 1 .-^ pie<le'css"r, Sat Narain T.waii, wcie short; and 
there is >io douht tnat this was lln* <';;se. 1 hat Icing so, Sal ^aiain 

was pit npati his trial f ir enihe/./loMe nt of ihese ihne sums ; and 
ono cliargo was ilrawii iiji. in wliich all the three snn.s mid tho 
persons Iroiii vaIioiii In* eolie»,t<'d them wi-iu specified. Hnt ho was 
not eliargc I with lla< 0 olleiiees ni.d-r section dU!), Indian i’cnal 
Codo,hni with oiii o.'lenne liii'li r seel ion lot) ; and lio wii.> convicted 
of oi;t olVciKc and sfiitcii'cd to one liim of iaiinisonincnt. 

>o\v, iho lii-t gioiind apoti wiiii h I he i ale was gr.nitci was 
that the clirngJ was i;l>-gal, in.' ILal the applidint could not ho 
I'ied on such a eha g'*. 

It isnnneci .‘^sar\ lodircus'-llii*') oiiil at length, beenuso wo think 
th* charge was in actordnuc nitli Mctions L'dl aial ‘JtJJ, snh- 
Kccliou of thu ('tiinlii.:! I’lo, ...line ( ude, aii.l this has hccii held 
in till cases of limiiniv v. (lo/zini y.a/il), SaimnnUci Surkur v. 

Cli '.it'lni (t <»*X~ ) ai:d .l-.iiijii far y. Jh/ilimj A/,t/iii(i^-i). 
That Icing so, wo do not think that the charge ivi this case conies 
within the purview oi the ruling ol the I’rivy Council in tho case 
of iSiihiilrti'iiiid A; III'*' *•’. Anuj-J.i'it" i'(i> [[), Accordinglv, tlio 
first groinid oa wlneh ilio r'de was gl inted fai s. 

Jiut there :s anol i T gio md "U'U' ly, that the admis.sion, oy 
conlVe;>i"ii, of the applieanl, niade helore the Dijiuty ^logisU-jito of 

( 1 ) (V.HC) I. L. I!. :;i All r'.M. (:t) (H ot) I, l. U. 27 All. Cl.. , 

(•. J (i-.'mj 1.1. K. m CuU. IC-S. ( .; i. n. u .5 


Q . 
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on ilio lot.. I )o'''in1ior lOoi,!; inail'iu-in ••vi<lonoe. 
li. lias l>m roconlc'l i.ii'lcr sci'tini' Hi I <il ili.* • l itiiinul 1 iiiciMlnro 
C’ole, aial it i.s fOnlonic"! llial tli- rrpiilv M lato l.ii.l no 
juitlioritv to n-'roril tlio c nit*, (-i'li un'lcr .-ftion !• 1, I'v an-t; llio 
ca-o of tlu' ajii'li ant \va.s iinl llnai ninl'i' t ii(]':in lii-nivo tliu 
S.-ciion HI 1 ovair-; in lio C’r!i)>l<'i <>t ‘lio <''iniiniil 
I’roif'liirt! (.’i)ilo nlilin^ fii inl'iiniii n l<i ili“ i»'t.i<'*’ llnii’ 

jiowt-rs of jnv(.'>tigalill”' h'lirlIn rni<>r(‘. it is < ontninicl lliat >1 is 
not. a staii'nionf rtcoiditl nii'Ki’ stvlion dill ol llm t liininal 
I’looediiro t^oilo. Tlitii, •>!' ooiir i', is <.li\inns, 1 tIn* ajn.li- 

oaiii was not il.on licinu'11i''1 1 r an <-11. non. h i-. iir;:o<| Hiai. .t 
was a itatinionl nnnln in tin* ooiii'm' <»t lli" <’n'|niiy wimli t..o 
Dnjmtv !Ma{xis'ralo was canviii'.: on m-iior stM-ii.in :jl)2 ol ill - 
Criminal I’roceduro Codi'. Tuis wonM c m to l»c o ircct ; i*i.J 
that hninj' so, the •.'riniinal i’r tccdurc (’oilc dues m 1 <oj,lcni]»hif i 
a .slatomcnt on t !io I'Nanii-.at i m oi tlic ]ctil:<>nci' 1 ci!i;.^ icroul.’il 
in such inaa-ocainy. \\'c {In-V'loic tlunli Dial the staicinciit of 
the applic 111 ! ill ihi.s cas.* whi. !i has Ij.a-n ad.nitli'.l pioviiiLj 
itself, i^ not ahiiissiiile as sii'ii in evi-I<in <•; aial no ai-* nnaMo 
to siv wle tin r th(‘ evltleiio.', other ihaii ih .s so <a led confession, 
it> biiliici- nt for eciiivielion. 

Wc a'“( or.linj^lv set aside th* oonvii ti-in and st iileinc, and 
diic-et lhat the a[ii-li'tin* he retiiol. 

\\'lieth(-r in thft coiiise rd the ne11 i i’, the adinisdon iiiado 

hv Sat Nniain Tewiiri, win n it. i.s .thviotis )e' was not in tie? ]i "si- 
tion of aii acc.l-od peism, i-a • h.* jiio..‘d in a iv '-'as, is a <|iie Ik-d 
U] i in which wo do not < Xjiress any o, ini-in. inil wo think that 
when tho now trial talu'." jihiee, iho sialeimait wliii h t!ic a]'jiiio.'iiit 
made to tin.' I)*imly M i;,'I.sti it.'an I whi'li |'Uri.o!is to hi> m> mi\ eJ 
under section 101 of the Ciiiiiiii 1 1 roecilaie Ijodt.', oatiiiot hi) 
nd'iiitlod in evidonoo pruvinj^ irsi'lf. 

The rnlo is nindc alisolatc on this eround, 'I'he ca-o will go 
hack for rttrial ]’,ub we foii.sidcr th'd. it ^ln)llld ho r.-tii d hy 
Homo ^l:lgislrlto otln r than ti.o M» gl'tiale hy wnum it hne 
uho..dy boon tried. 

Jlulc (lOsolitli ; <'</.s<’ i i'ir ihlrii, 

U. U. li. 


SAI N At: a i.s 
' 11 Aia 
#», 

i;.M i-ia on. 







